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may be awakened in the matter, as will by these or some other 
measures, rescue a law, just and beneficent in its principles, from 
the disastrous results of its inefficient methods of administration. 

The advantages proposed to be gained by the amendments sug- 
gested are, in brief, the insuring a greater impartiality and inde- 
pendence of action of the assistant judicial officers ; the dispensing 
with the unnecessary and extraordinary charges now incurred during 
a period in which all interests imperatively call for immediate 
action, instead of most expensive and wasteful inactivity; a 
reasonably definite determination of the amount of legal expenses, 
and an. opportunity to creditors and debtor amicably to adjust 
settlements, undisturbed by the dictation of mercenary malcontents 
and free from the trammels of official forms. J. M. 



RECENT AMERICAN DECISIONS. 

Supreme Court of Michigan. 

THE EAST SAGINAW STREET RAILWAY CO. v. AUGUST BOHN, 
SUING BY HIS NEXT FRIEND. 

It is the duty of a street railway company to provide vehicles which insure 
security to their passengers, and not to suffer them to occupy unsafe places upon 
such vehicles. 

If this duty is neglected and a passenger is injured, he cannot recover damages 
of the company if his own neglect of the duty of self-preservation contributed to 
the injury. 

But duty can only be predicated of one who has capacity to understand and 
ability to perform it. Therefore, a child not of an age or discretion to understand 
the danger in riding upon the front platform of a street car, cannot be charged 
with negligence in so doing. 

Parents have a right to assume that street railway companies furnish convey- 
ances which are reasonably safe, and have regulations which preclude persons 
riding in unsafe places upon them. They cannot, therefore, be charged with neg- 
ligence in permitting their children to ride on the street cars without escort if the 
company consent so to receive them. 

While a street railway company would not be liable to a person of suitable dis- 
cretion who, being warned of the danger in riding upon the front platform of the 
car, should persist in doing so, yet in the case of a person lacking such discretion, 
and to whom consequently negligence could not be imputed, it would be the duty 
of the company not to stop with a warning, but to compel such person to occupy 
the proper place in the car. 

A. child four and a half years of age took a street car with his brother eight 
years older, and both sat down on the front platform with their feet on the step. 
The conductor took the fare and says he told the boys to go into the car ; but this 
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was denied. There was no other interference with their riding there. The 
younger boy in some way not explained got off the car when in motion, and was 
run over. Held : 

1. That the parent was not guilty of negligence in permitting the children to 
take the cars alone. 

2. That negligence was not imputable to the younger boy. 

3. That it was not imputable to the older boy unless he was of an age and dis- 
cretion to understand the danger, and also the difficulty of protecting both himself 
and his brother against it. 

4. That negligence was imputable to the railway company in permitting the 
boys thus to ride. 

Coolby, J. — The suit in the court below was brought against 
the railway company on behalf of August Bohn, an infant, to re- 
cover damages for an injury done to him by one of the cars of the 
company, and, as was claimed, through the negligence of its ser- 
vants. The declaration avers that on the 4th day of August 
1869, the railway company was a carrier of passengers by cars 
drawn by horses over its track laid down in certain streets in the 
city of East Saginaw, and to a certain point in South Saginaw, 
which cars as well as the persons who should become passengers 
upon said railway were under the power, control and management 
of certain servants of said company ; that the plaintiff being then 
an infant of the age of four years, became a passenger on one of 
said cars with the permission and consent of defendant ; that he 
entered upon the front end of said car, and finding the door thereof 
closed and the way thereto barred and obstructed by trunks, boxes 
of merchandise and other freight, he, the said plaintiff, with the 
consent and permission of said defendant, was seated upon the 
platform of said car with other passengers then and there being 
carried by said defendant, and under the care, charge and direction 
of said defendant, and in that position started upon his journey 
from a point where Genesee street crosses said track to another 
point opposite Durmstatter's brewery; that while so seated the 
driver of said car, being then and there a servant of said defend- 
ant, and having the care and control of such passengers, occupied 
a part of such platform, and the conductor of said car, being then 
and there also a servant of said defendant and having the care, 
control and management of said car and all persons thereon or 
about said car, opened said door from the inside thereof, and col- 
lected the fare of the passengers upon said platform, and then re- 
turned to the inside of said car and closed the door thereof. And 
plaintiff avers that the said defendant then and there carelessly, 
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negligently and wantonly consented, permitted and required the 
said plaintiff, while so being transported as aforesaid, to pursue 
his said journey upon the said platform in a careless, unsafe, 
dangerous and exposed situation ; that before the car reached the 
end of plaintiff's said journey, he, the plaintiff, while using all 
due care, diligence and caution, was thrown violently to the ground 
by the motion of said car, in such a manner that the wheels of said 
car passed over his left leg, and broke and injured it in such a 
manner that amputation thereof became necessary to save the life 
of said plaintiff. 

On the trial it was not disputed that an injury occurred to the 
plaintiff in the manner and of the nature alleged, and the questions 
raised were whether the servants of the defendant were guilty of 
negligence contributing to the injury, and if so, then whether the 
plaintiff or those in whose charge he was in fact or in law were 
not also guilty of contributory negligence of a nature and degree 
which would preclude recovery. To understand the legal questions 
it may be advisable to present the several accounts of the trans- 
action given by the plaintiff's brother, who was with him at the 
time, the plaintiff himself being too young to be sworn, and the 
conductor of the car and one passenger. The driver was not 
sworn. 

The brother, Henry Bohn, testified that at the time of the 
injury he was about twelve years and six months old, and the 
plaintiff four years and five months ; that about eleven o'clock in 
the forenoon his mother sent him with a jug to a store after a 
gallon of vinegar ; the distance appears to have been about a mile ; 
the plaintiff wanted to go along, and was at first refused per- 
mission, but the mother afterwards consented, and told the witness 
that they should walk down but might take a street car back, and 
gave him money to pay the fare ; they went accordingly and got the 
vinegar, and returning took a street car, which, however, was found 
to be going only a part of the distance, and they were obliged to 
get out and wait for another. When the second car came along, 
they got upon the front platform ; there was a lot of boxes there 
piled up, with trunks on top of them half way to the top of 
the door ; the driver was on the platform and a Mr. Randall ; the 
boys sat down on the platform with their feet on the steps, and 
the witness held the jug between his legs; after the car started 
the conductor came out to take the fare ; he put his hand on the 
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shoulder of the witness, who looked up and seeing what was 
wanted, paid him six cents, then the conductor told the driver to 
let the boys off at the brewery, and then went back into the car 
and shut the door; he said nothing more, and quitted the car 
right afterwards ; before they got to the brewery, plaintiff stood 
up to see if they were near home, and just as he went to sit down 
the jarring of the car tore away the hand of witness from plain- 
tiff; witness was not looking at plaintiff at the time, and when he 
looked around he was gone; the driver asked him if his brother 
fell off, and witness replied yes ; the driver hit his horses and 
went right on ; witness asked him to stop but he did not, and 
witness then picked up the jug and jumped off, and found his 
brother had been run over and one leg crushed. 

The evidence of the conductor differs from that of this witness 
in several important particulars. He denies that the front plat- 
form of the car was occupied by boxes or trunks, though he says 
there was a basket standing there, and he also says that when he 
went out on the platform and took the fare from the older boy he 
told them to come into the car. Randall, the passenger, who was 
on the platform with the boys, corroborates the conductor as to the 
absence of boxes or trunks. He also claims to have been looking 
at the little boy at the time of the occurrence, and testifies that 
he jumped off, and that when the older boy asked the driver to 
stop and let him off, he checked the speed of his horses, though 
he did not stop. 

This is perhaps a sufficient statement of evidence given to 
answer the purpose of presenting the legal points. The defence 
insisted that the allegation in the declaration that the plaintiff 
when he entered upon the platform found the door closed and ob- 
structed by boxes, &c, and seated himself on the platform with 
permission of the company, &c, was material and must be proved. 
The defence also claimed and requested the judge to charge the 
jury, that if the plaintiff on the occasion in question rode upon 
the car with the knowledge and permission of his mother, she 
knowing that he was attended by no other person than his brother, 
a youth of the age of twelve or thirteen, and that plaintiff fell 
off or jumped from the cars voluntarily, or from a want of dis- 
cretion and because he was not properly guarded by his attendant, 
he was not entitled to recover. Also, that if the plaintiff before 
the accident was seated on the platform of the car with his feet 
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on the step and some means of holding himself in his seat by 
his hands, and that he was in company with an older brother 
capable of exercising a reasonable discretion for the plaintiff's 
safety, and that he was safe while thus sitting from being thrown 
off the car by its motion, the defendant's servants in charge of the 
car were not required to exercise care or oversight to prevent the 
plaintiff from voluntarily changing his position, and thereby ex- 
posing himself to be jostled off the car, or from attempting with 
childish indiscretion to get off the car while in motion. Also, that 
if from the plaintiff's evidence it is doubtful whether the plain- 
tiff jumped off or fell off from the car, the plaintiff could not 
recover. Also, that if there were seats inside the car, and plain- 
tiff was seated on the platform by his brother with the intention 
to ride there to their destination, and was told by the conductor to 
come in and did not, and the accident would not have occurred if 
they had been in the car, the plaintiff could not recover. These 
requests and others of like nature were refused. 

The requests in effect assumed that if the older of the two boys 
was wanting in discretion for the protection of himself and his 
brother, it was negligence in the mother to permit the plaintiff to 
go upon the cars without other attendance ; and if the brother had 
such discretion, then it was negligence in him to seat himself and 
the plaintiff on the platform as he did; and in either case the 
defendant would be excused from legal responsibility for the neg- 
ligence imputed to them because the injury resulted from the 
concurrent negligence of the mother or brother who for the time 
must be regarded as occupying the position of guardian for the 
plaintiff, and whose negligence, therefore, was in law imputable to 
the plaintiff himself. 

If the railway company at the time had been under no obliga- 
tion of care or responsibility for the plaintiff as a passenger upon 
their cars, the question of liability would be very different from 
the one now presented. But this company hold themselves out as 
carriers of passengers for all who may come, and provide vehicles 
which promise reasonable protection and security to those who 
commit themselves to their care and custody for the purpose of 
carriage. They do not reject a child because he is young and 
wanting in discretion, or a person weak or demented, or one physi- 
cally incapable of self-protection against the accidents which might 
result from careless management. This mode of transit, on the 
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other hand, is supposed to be specially adapted to the needs of 
those classes of community whose physical strength and capacity 
is least, or whose limited means put the more expensive modes of 
conveyance beyond their reach. It is unquestionably a great con- 
venience to men of business, in the ready facilities it affords for 
passing from place to place in response to business calls, but it is 
not less so to the poor laborer employed at a distance from his 
home, or to the pupil residing a long way from his place of instruc- 
tion, or to the child whose parents' necessities compel his being 
sent upon errands, or to the families of laboring men who by 
means thereof are enabled to enjoy occasional holidays in the pub- 
lic parks, or in forests or open fields, which othenvise would only 
be accessible to them at an expense beyond their means. All these 
classes quite as much, at least, as those whose circumstances make 
them more independent, are invited by the railway company to 
take passage upon their cars; and it cannot be held that a parent 
is guilty of negligence in permitting a child who lacks the judg- 
ment and discretion of an adult person to accept the invitation, 
unless the car would be to the child a dangerous conveyance not- 
withstanding any oversight the company may reasonably be ex- 
pected to provide. If it is thus dangerous the question may be a 
serious one, whether it may not become the duty of the legislature 
out of regard to human life to prohibit by law the reception upon 
the cars of such children unless attended by parents or guardians. 
Such a prohibition would go far towards striking a fatal blow at 
the profits of these companies, inasmuch as the use of their cars 
by the poorer classes of community would to a great extent be 
precluded, if escort for children must always be provided. 

The privileges of these railway companies are conferred by the 
state, and it is assumed in granting them that the mode of con- 
veyance they provide is not only convenient but is reasonably safe. 
The state would never grant the corporate privileges on any other 
supposition, nor would it permit the use of the public streets by 
persons holding themselves out as common carriers of passengers 
whose means of transportation make their invitation to a passen- 
ger to take conveyance with them, an invitation to danger and 
possible mutilation and death. A railway company, for instance, 
who should propose to carry passengers upon an open platform 
without seats, would not only, in consideration of the danger at- 
tending that mode of conveyance, be denied special privileges in 



EAST SAGINAW ST. RAILWAY r. BOHN. 751 

the streets for their vehicles, but it would become the duty of the 
authorities, from a proper regard to the lives and limbs of its citi- 
zens, to prohibit such a constant and dangerous temptation as such 
vehicles might prove to thoughtless or foolhardy persons. It is 
not the policy of the law to permit even the most mature and 
capable persons to run recklessly or unnecessarily into danger ; 
but from the highest considerations of the public good it seeks to 
protect every individual citizen not only against assaults and 
wrongs at the hands of others, but also against the risks that might 
spring from his own folly or rashness. The law does not content 
itself with denying him a remedy against other persons where 
through their concurring negligence he has suffered an injury, but 
it seeks to lessen the probabilities of negligent injuries by precau- 
tions which those likely to suffer them are required to observe. 
Our general incorporation acts, and especially those relating to 
railways, contain many such regulations. 

If public policy would forbid the use of open and unseated 
vehicles for the transportation of passengers, then we are war- 
ranted in saying that the railway company when they suffer their 
passengers to ride upon the platform of their cars, which are in 
like manner though perhaps not to the same extent dangerous, are 
guilty of violating a wholesome rule of public policy, and of a 
disregard of their duty to the community from which they receive 
their privileges. They may nevertheless permit this in a great 
many cases without incurring pecuniary responsibility, because 
the persons suffered thus to ride are equally with themselves guilty 
of a violation of duty, and where the concurrent neglect of the 
two results in an injury, the law will not suffer the injured party 
to recover from the other, because to do so would give him com- 
pensation for his own default, and remove an important security 
against the like defaults in the future. 

But duty can only be predicated of one who has capacity to 
understand and ability to perform it. If the owner of a vehicle 
which it was dangerous to ride upon should invite a person as 
capable of understanding the danger as himself, to take passage 
with him, the latter, if he should accept the invitation and be 
injured, would have no remedy, because of his neglect of the duty 
of self-protection. But if children under the age of discretion 
to understand the danger should be invited into it in like manner, 
the carrier could plead no exemptions, because upon the child no 
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such duty could rest in such a case, and the law would not be em- 
barrassed with difficulty in fixing the responsibility where alone it 
should rest. If the proper guardian of the child should be present 
and consent, the carrier might perhaps be relieved of his respon- 
sibility, but this would not be because he was justified by the con- 
sent, but because, with fault on both sides, the law will not under- 
take the task of justly apportioning the consequences according 
to the culpability. 

A railway car, however, is not supposed to be a dangerous 
vehicle of conveyance to those who take it. It is a covered con- 
veyance, provided with doors and seats, and passengers are ex- 
pected to occupy the seats. A mother who consents to her infant 
children going upon the cars, is supposed to know that it is a 
reasonably safe conveyance. She may also be supposed to know 
that the proprietors have regulations which preclude persons riding 
in unsafe positions upon it, and that the persons in charge have 
authority to enforce these regulations. She will, therefore, with 
reason expect that her children, if they lack judgment to decide 
for themselves what the dangerous positions are, will be warned 
and kept out of them by the authority of those in charge. Under 
such circumstances, the mother may, with the utmost confidence, 
intrust her children to the street car, on the supposition that 
instead of sending them into unusual dangers, she has actually 
placed them where they will be safer than upon the public streets 
on foot. She can consequently be guilty of no negligence in per- 
mitting them to take the cars by themselves, if they have reached 
an age which would justify their being suffered in the public streets, 
and the railway company have no regulations which will preclude 
their being received thus unattended. If they are unsuitable per- 
sons to receive and convey without a guardian, the company might 
doubtless refuse to receive them, but consenting to receive them as 
passengers, it would become their duty to give all reasonable care 
and make reasonable provision for their safety. 

That the duty of the railway company not to permit persons to 
ride in unsafe places on their cars is the same, and rests upon the 
same reasons, with their duty not to make use of vehicles wholly 
unsafe, appears to me entirely clear. There are without doubt 
some limitations upon that duty, growing out of the manner in 
which their business is usually and properly conducted, but it does 
not become necessary to consider those limitations at any length, 
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in the present case. Such carriers could not in reason be required 
to be insurers of their passengers against all dangers, nor, per- 
haps, to employ a person to keep watch upon their passengers, to 
protect them against dangers resulting from their own folly or 
neglect. Perhaps it is admissible that the driver should be also 
conductor, in which case he could not be expected to watch 
against persons falling off the rear platform or crawling out of the 
window. If however, it was dangerous for passengers to stand or 
sit on the front platform where the driver himself would be, it 
would not only be his right and duty to notify any who might 
occupy it of the danger, but if they were of an age not to be 
likely to understand the risk or able to judge for themselves, or if 
he knew them to be insane or otherwise unable to exercise discre- 
tion, the duty would not be fully performed without an enforce- 
ment of proper regulations to compel their occupying positions less 
exposed. 

The conductor in this case claims to have performed his duty 
when he directed the boys to go into the car. Henry Bohu 
denies that he was so told ; but we may safely believe the conductor 
without charging the boy with intentional misstatement, as the 
noise of the car is always considerable, and the conductor does not 
seem to have taken any pains to see that his direction was obeyed 
or even understood. It is quite possible it was not heard at all. 
Assuming that it was, the question remains whether by giving it 
the conductor performed his full duty. I think he did not, unless the 
oldest boy was of an age and discretion to justify his being allowed 
to act and judge both for himself and for his brother, and to take 
upon himself all consequences. If he had not reached such 
an age and discretion, the conductor's duty did not stop with the 
warning, but the warning should have been an order, and either 
he or the driver should have compelled obedience. 

In judging of the measure of responsibility to which the older 
boy should be held, something more must be considered than 
merely his age. Some dangers the youngest persons shrink from 
instinctively, while an appreciation of others only comes from ex- 
tended observation and experience. A child of four will shudder 
at the proximity of a precipice when one of thirteen to whose 
knowledge an injury from careless riding upon a street car has 
never come, will not anticipate danger from anything apparently 
so safe. It is within the observation of all travellers and all per 
Vol. XXI.— 49 
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sons having the management of railway trains, that boys of from 
eight to fourteen years of age are much more ready to place them- 
selves in exposed positions upon cars, and to jump off and on 
recklessly, than are persons of mature years. It is not necessarily 
to be assumed that they purpose subjecting themselves to danger, 
but they lack the experience and observation which teach the 
danger, and without which a man in the full maturity of his in- 
tellect might be guilty of a recklessness equal to theirs. At that 
period of life, too, the childish impulses and propensities are as 
strong and as active as ever, and if notified of a danger they 
cannot be expected to keep a consciousness of it present to the 
mind, or to observe that watchful ward against it which would be 
looked for in an older person. It would be unreasonable and 
cruel in the extreme to hold such a child responsible for a prudence 
and foresight beyond his years, and for a perception and compre- 
hension of dangers which are only learned by experience or by 
observation and reflection. 

Assuming, however, that a child has reached an age to be pro- 
perly intrusted with the direction of his own actions, it does not 
follow that he is fit to take upon himself authority over the actions 
of others. A child of twelve might ride with entire safety in a 
position where, though exposed to danger, his strength and agility 
would be sufficient for his protection, but where it would be quite 
out of his power to render much assistance in the protection of a 
helpless person. If under such circumstances he should expose 
himself only and suffer an injury, it might fairly be charged to 
his own folly ; but if he should expose a younger child intrusted 
to his care, any other person in a position of authority over him, 
would justly be held highly blamable if he did not interfere. To 
protect another, agility and strength may not be sufficient, but he 
must have judgment, foresight and constant watchfulness, so as to 
anticipate possible dangers, and be prepared with his assistance 
however unexpectedly the perils may come. He must have his 
boyish propensities under control, so as not to let his curiosity, or 
anything else, throw him for a moment off his guard. The degree 
of watchfulness and prudence required would of course be pro- 
portioned to the nature and degree of the danger, but it may be 
laid down as an axiom that whatever is beyond the ordinary judg- 
ment and discretion of such a child, cannot reasonably be required 
of him, and consequently his failure to perform it cannot be treated 
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as neglect of duty. The measure of reasonable discretion must 
be the measure of duty in such a case. 

Whether the older boy in this case had reached an age at which 
it could be said he ought to have understood the danger and to 
have kept his brother from it, was the question really at issue. 
His watchfulness was found in fact to be equal to his own protection, 
but though he kept his brother by his side and his hand upon him, 
it was not equal to the protection of both. It may safely be as- 
sumed of such a boy that he would not appreciate the difficulty of 
protecting another where he could protect himself as a person more 
mature and of more experience would be likely to do, and this fact 
the conductor and the driver were bound to understand and to act 
upon. They were bound to know that they were carrying the 
plaintiff in an exposed place without suitable protection, and their 
neglect of duty was very obvious and gross in permitting it. We 
cannot say that the brother was guilty of a like default. 

There are doubtless some children even of this tender age who 
show a prudence and thoughtfulness, and an ability to guard against 
dangers, commonly belonging to riper years, and it may therefore 
be urged that the judge erred in not submitting more distinctly to 
the jury the question of the actual discretion and judgment of this 
boy. Such cases, however, are purely exceptional. They are 
commonly cases of premature maturity, brought about by want, 
or by the absence of suitable protection, and the consequent neces- 
sity for self-protection against rough treatment at the hands of 
others. It was not claimed that this case was exceptional, and we 
discover no evidence in the record to show it unless proof that the 
boy had been in the habit of riding on the cars could be said to 
have that tendency. That experience, unless he had known of 
accidents from riding in exposed places on the car, would be quite 
as likely to lead him into a false security as to disclose to him the 
dangers, and consequently, standing alone, nothing could be predi- 
cated upon it. The judge and the jury, I think, had the right to 
assume that this boy had the ordinary discretion and judgment of 
boys of his years, and no right to require of him any more. The 
judge charged the jury that the railway company were required 
to act towards the plaintiff in the situation in which he was ; that 
is, considering his age and capacity and the fact that he was there 
with a brother of the age named. They were not required to use 
toward him the same care and skill that might have been required 
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had he been alone. They received him as he was, attended by bis 
older brother, and were required to act towards him with that fact 
in view. The jury, he said, could readily see that possibly less 
care might be required than if he were there alone. Tbey 
received him and carried him over their road, in connection with 
the dangers of passage, on that car with the older brother, and 
they were bound to act towards him just as he was situated. And 
lie further instructed them that if the brother was of an age to 
have exercised reasonable discretion, and plaintiff was seated where, 
with the exercise of such discretion in his behalf, he could ride 
in safety, plaintiff was not entitled to recover unless the injury 
resulted wholly from the negligence of the company. This charge 
appears to me all the defendants had a right to demand. 

If it was negligence in the company to suffer the plaintiff to 
ride on the platform, it is immaterial whether or not he was com- 
pelled to ride there by the difficulty of getting into the car. The 
action is for negligence in carrying him in an exposed and danger- 
ous place on the car, and the negligence was the same whether he 
was compelled or only permitted to ride there. The culpability 
might have been greater in the former case, and it might have 
been proper to give heavier damages ; but the case is made out 
when the negligence is established. 

The suggestion that the plaintiff is not entitled to recover, if it 
is doubtful how he got off the cars, has no force. Randall, who was 
father-in-law to the conductor, testified that he jumped off, but his 
testimony throughout is exceedingly unsatisfactory, and I think 
the jury would have been well warranted in concluding that the 
plaintiff, in rising up from some childish impulse or reason, was 
thrown off by the motion of the car. This subject was fairly left 
to the jury on the evidence, and defendants could ask no more. 

1 find no error in the record, and am of opinion that the judg- 
ment should be affirmed with costs. 

The other justices concurred. 

The question discussed in the preceding all that could fairly be expected of one 

case — how far a child of such age, as in his condition, to escape the consc- 

not to be entirely capable of foreseeing quences of such negligence — has long 

or guarding against the ordinary perils occupied the attention of the courts : and 

of travel, upon the highways, or upon there still seems to remain much of ap- 

railways, is there by to be precluded from parent conflict in the decisions: Hoab, 

recovering damages, sustained through J., in Wright v. M. §■ M. Ry., 4 Allen 

the negligence of others, provided he do 283. But we believe, that much of this 
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apparent conflict in the decisions will 
disappear, upon a careful analysis of the 
different classes of cases in which these 
questions arise. 

1 . There are many cases where child- 
ren, of too tender age to be suffered to 
go abroad at all, have accidentally wan- 
dered away from home, or from their at- 
tendants, and fallen upon dangers from 
which they were wholly incompetent to 
escape, and thereby suffered serious dam- 
age, or even the loss of life ; where in- 
deed the other party was in some fault, but 
without any knowledge or ground of ap- 
prehension, that he was thereby ex- 
posing such a helpless child to peril in 
consequence. The case last cited was 
that of a child, only two years old, 
wandering upon a street railway track 
and there being run over by the passing 
car, driven indeed at an unlawful rate 
of speed. But if the driver had no 
knowledge of a child being upon the 
track, in time to arrest the car before 
reaching it, and no reason to expect such 
an occurrence, we believe all the cases 
will concur in the conclusion to which 
the court came in that case, that no re- 
covery could be had, although the 
learned judge seems to suppose, that 
some of the cases had adopted views in 
conflict with those of that court. This 
class of cases may be designated for 
convenience, as that where the child is 
found in a place, where he had no right 
to be, and where there was no antecedent 
reason to expect he would come, and 
where the injury was inflicted before the 
other party had any knowledge or ex- 
pectation that he was in peril. In this 
class of cases the primary and chief 
fault lies at the door of those who have 
the child in charge, and there can be no 
recovery, unless in excepted cases here- 
after noticed. This class of cases is con- 
siderably numerous, but need not be 
further specified. Hartfield v. Roper, 21 
Wend. 615, and other cases in that state 
seem to go on this ground, as do also 
Singleton v. Eastern Counties Ry., 7 C. 



fi. N. S. 287, where a child three and a 
half years old was injured by a passing 
train, and Hughes v.Macfie, 2 H. & C.744. 

2. There is another class of cases, 
more numerous probably, where the 
child is very young and by no means 
fully competent to guard against all the 
perils of the way, but where neverthe- 
less he is properly suffered to be abroad 
and is therefore lawfully where he is 
found, and where he suffers injury from 
the negligence of others ; but which he 
probably would have escaped, if he had 
been of full age and discretion. The 
question . here will arise, how far such a 
child is precluded from recovery, by 
reason of his incapacity to exercise all 
the precaution which adults might ordi- 
narily be expected to do, provided he does 
all that could fairly be expected of one 
of his age ? The true rule here is, that 
the recovery cannot be denied upon any 
such ground. The child, being properly 
at large, upon his lawful employment, 
is entitled to the same protection and 
defence, and upon the same conditions 
as others. He is not to be so far out- 
lawed in consequence of his natural in- 
firmity of age, as to be precluded from 
demanding the protection of the law, 
except upon impossible conditions, that 
of exercising a degree of discretion 
which he has not attained. Under such 
a rule of construction no child could 
ever be trusted to attend school, or go 
of errands, except under protection of 
an attendant. And we do not well sec 
how any such rule would fail to embrace 
women, as well as children, many of 
whom are far less experienced in the 
perils of highways and railways, than 
most lads of twelve years, who have been 
more abroad. 

To this class may be referred Lynch v. 
Nurdin, 1 Q. B. 29 ; Ranch v. Lloyd, 
31 Penn. St. 358 ; Robinson v. Cone, 
22 Vt. 213; Daley v. Norwich fr Wor- 
cester Ry., 26 Conn. 591 ; Bronson v. 
Southbury, 37 Conn. 199 ; Oilfield v. N. 
Y. 4- II Ry., 3 E. D. Smith 103 ; Lynch 
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v. Smith, 104 Mass. 52. And the late 
case of Downs v. New York Central Ry., 
47 N. T. 83, where the mother allowed 
her son, twelve years old, to go into an- 
other car to find a seat, there being no 
vacant one in that car, and he was in- 
jnred in leaving the car, may be re- 
garded as coming under this head. The 
court held him entitled to recover for 
the injury, by reason of the neglect of 
the company, although not able himself 
to exercise the same skill and prudence 
in escaping the consequences of it as an 
adult. The last two cases seem to have 
reconciled the apparent conflict in those 
states: Mulligan v. Curtis, 100. Mass. 
512 ; see also, Com. v. Met. Rd. Co., 107 
Id. 236. 

3. There is another considerably nu- 
merous class of cases, where children 
are received as passengers on railways, 
and suffer injury by reason of the negli- 
gence of the servants of the company, 
and their own want of wisdom and ex- 
perience in escaping its consequences. 
Here the rules of law not only entitle 
the child to the same protection, as an 
adult in the same condition, notwith- 
standing his own want of capacity, but 
also impose a correspondingly greater 
degree of watchfulness on the part of the 
carriers, in proportion to the want of 
full capacity on the part of their passen- 
gers to guard against the perils of the 
journey. This is the rule adopted, and 
so satisfactorily illustrated, in the princi- 
pal case. The same rule was also 
adopted by the Supreme Court of the 
U. S. in the recent case of Georgetown 
Ry. v. Gladmon, 15 Wall. 401, where 
a child, seven years of age, was allowed 
to recover for an injury sustained through 
the negligence of the company, if he 
exercised the ordinary prudence of such 
a child. But Com. v. Met. Rd., recently 
decided in the Supreme Court of Mas- 
sachusetts, seemed to take a different 
view. This rule of increased care in 
proportion to the infirmities of those 
with whom we have to do will no doubt 



apply, as between carriers and their pas- 
sengers, in all cases of known infirmity. 
It has indeed been held that where an 
insane passenger became separated from 
his attendant in a train, and could not 
produce his ticket on the demand of the 
conductor, and was consequently put out 
and killed by a passing train, there could 
be no action maintained, because the 
fault was that of the attendant, and the 
conductor had no knowledge of the in- 
firmity of the passenger : Willetts v. N. 
Y. $■ Erie Ry., 14 Barb. 585. But if 
such passenger had been a child, ten 
years of age, and the conductor had pur- 
sued the same course, with the same 
result, there could be no question of his 
and the company's responsibility, civilly, 
if not criminally. Such a course would 
be regarded not only illegal, but posi- 
tively inhuman and barbarous, by all 
right-minded men. It is so in all the 
relations and duties of life. Our own 
obligations are to be measured by the 
known infirmities and necessities of those 
with whom we have to do. If it were 
not so, life would not only be deprived 
of all safety and enjoyment, but become, at 
once, an intolerable strife, a mere game 
of force against infirmity. And, while 
we cannot altogether condemn the course 
of those writers and judges, who seem 
to have become enamored with fixed 
rules and hard and fast lines, in 
every department of the law, here as 
well as elsewhere ; we cannot refrain 
from the expression of the sentiment, or 
feeling, that in all snch endeavors, when 
carried beyond certain very narrow 
limits, justice is commonly sacrificed to 
a false love of symmetry. But there is 
one abiding consolation in all such cases, 
that the power of truth is omnipotent, 
where it has free scope, and that it will 
prevail ; Magna est Veritas et prevalebit. 
This shows the great power of an un- 
written system of law over a written 
code, in finally reaching the point of ab- 
solute justice. If this subject had been 
codified by the best lawyers in England 
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and America, it would never have had been in the care of an adult, it 
reached its present state of perfection. might not have become the duty of the 
We may now refer to certain well conductor to drive him off the front plat- 
recognised exceptions to the foregoing form, as being an unfit place for any one 
rules. and especially a child to be carried. But 

1. Where the defendant had reason to the chiid having no adult attendant it 
expect that children might come upon clearly became the duty of the conductor 
his works, he is culpable for not so con- t0 compel it to remove to a safe place 
structing his machinery and so using it, wi *hin the car. But when one, without 
that detriment shall not accrue to them : authority, volunteers to take charge of 
Kay v. Penna. Ry., 65 Penn. St. 269 ; of a child > his neglect, or that of the 
Stout v. S. C. fr P. Ry., 11 Am. L. Beg. child in his custody, if not beyond that 
N. S. 226; B. $■ J. Ry. v. Snyder, 18 t0 *» expected of one of his age, will 
Ohio N. S. 399 ; Lynch v. Nurdin, supra. not Preclude a recovery for tho fault of 

2. Where a child is in the keeping of the company : North Penn. Ry v. Ma- 
an attendant, others having relations of A»"«y, 57 Penn. St. 187. 

duty towards the child will not be re- We have thus given a fuller view of 

quired to exercise any greater circum- tne cases than we intended when we 

spection than in the case of an adult, began. But we believe it will commend 

And any negligence suffered to be com- it3eIf t0 tne acceptance of the profession, 

mitted by the child through the inatten- an <J if so, we shall rejoice in the accom- 

tion of the attendant, will have the same plishment of what seemed, at one time, 

effect in precluding a recovery, as in the a rather hopeless undertaking, the har- 

case of an adult : Waitev. North Eastern monizing of the apparent discrepancies 

Ry., E. B. & E. 719 ; 5 Jur. N. S. 936. in tne cases upon this general question. 
So that in the principal case, if the child !• E. B. 
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BALLARD v. WINTER. 

As a general rule the title to personal property perfected in one state, according 
to the laws of that state, is respected in all other states and countries into which 
the property may come. The validity of transfers of such property depends in, 
general upon the place of the contract ; sometimes the situs of the property is an 
important consideration. These general rules are, however, subject to the excep- 
tion that every state must judge for itself how far it will give effect to the laws of 
other states. 

The rule of law in Connecticut which requires a change of possession to accom- 
pany sales and mortgages of personal property, in order to perfect the title as 
against creditors of the vendor or mortgagor, is not a mere rule of evidence, but 
of positive law. But this rule does not, as such, apply to property located with- 
out the jurisdiction of the state, and ought not to be applied to a contract made in 
good faith in another state, between citizens of that state, according to the laws 
of that state, in relation to property there situate, with no purpose of being exe- 
cuted in this state, or of evading its laws. 

Trover for three head of cattle; brought to the Superior 



